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A project to build a public elementary school in Pleasanton suffered substantial 

delays.  After the school was built, the general contractor, West Bay Builders, Inc. (West 

Bay), refused to release to the electrical subcontractor, S&S Cummins Corporation 

(Cummins), its share of “retention proceeds” that the school district paid to West Bay 

following the school’s completion.  West Bay justified its refusal to pay Cummins its 

share of retention proceeds on the ground that Cummins had contributed to delays that 

caused West Bay to incur damages.  Cummins sued for breach of contract, seeking 

contract damages as well as statutory charges for West Bay’s failure to make prompt 

payment of the retention proceeds.  Following a jury trial, the trial court entered judgment 

in favor of Cummins for $400,971.   

 Both West Bay and Cummins appeal from the judgment.  West Bay contends the 

judgment is not supported by substantial evidence, and asserts that the proper application 

of indemnity and “damages caused by delay” provisions in the subcontract would 

completely offset Cummins’s damages, compelling a reversal of the judgment.  Cummins 

                                              
*  Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is 
certified for publication with the exception of parts I and II of the Discussion. 
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challenges the trial court’s calculation of statutory prompt payment charges, claiming the 

court erred when it concluded the 2 percent per month charge set forth in Public Contract 

Code section 7107 is applied on an annual basis rather than compounded on a monthly 

basis.  Cummins also contends the court erred by ruling that the 2 percent per month 

statutory charge ceases accruing upon entry of judgment.  In the published portion of the 

opinion, we hold that statutory prompt payment charges imposed under subdivision (f) of 

Public Contract Code section 7107 cease to accrue upon entry of judgment and are not 

compounded on a monthly basis. 

 We affirm the judgment. 

FACTUAL AND PROCEDURAL BACKGROUND 

The prime contract and the Cummins subcontract 

West Bay was the successful low bidder on a public works project in Pleasanton 

known as the Phoebe Apperson Hearst Elementary School (hereafter the “project” or 

“school”).  On October 13, 1999, West Bay entered into a prime contract with the 

Pleasanton Unified School District (District) to construct the school.  The prime contract 

anticipated a contract price, before modifications or change orders, of slightly over $10.3 

million.   

West Bay hired Cummins as the electrical subcontractor on the project.  The 

contract price, as expressed in the West Bay-Cummins subcontract agreement (Cummins 

subcontract), dated October 15, 1999, was $1,279,150.  The contract price rose to 

$1,315,216 after accounting for approved change orders and additional work and 

materials requested by West Bay during the course of the project.  

Construction delays 

 The District issued the notice to proceed on November 2, 1999.  Under the original 

project schedule, West Bay was to complete its work on August 28, 2000, or 300 

calendar days after work began.  During the course of the project, the District awarded 

West Bay 56 days in time extensions, pushing the estimated date for project completion 

out to October 23, 2000.  The project was not completed until September 25, 2001, or 

393 days past the original completion date for the project.  Subtracting the 56 days of 
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time extensions awarded by the District, the project was delayed a total of 337 days until 

its completion.  

 From the beginning, the work fell behind the original schedule.  The project was 

immediately beset by weather delays and problems associated with the District’s design 

for the project.  There were substantial delays in commencing and completing the 

foundation and framing, for which West Bay was responsible.    

 At trial, West Bay presented a “critical path” method to assess and assign blame 

for delays in the project.  The United States Court of Claims offered this definition of 

“critical path” analysis in Haney v. United States (Ct.Cl. 1982) 676 F.2d 584, 595:  

“Essentially, the critical path method is an efficient way of organizing and scheduling a 

complex project which consists of numerous interrelated separate small projects.  Each 

subproject is identified and classified as to the duration and precedence of the work.  

(E.g., one could not carpet an area until the flooring is down and the flooring cannot be 

completed until the underlying electrical and telephone conduits are installed.)   The data 

is then analyzed, usually by computer, to determine the most efficient schedule for the 

entire project.  Many subprojects may be performed at any time within a given period 

without any effect on the completion of the entire project.  However, some items of work 

are given no leeway and must be performed on schedule; otherwise, the entire project 

will be delayed.  These latter items of work are on the ‘critical path.’  A delay, or 

acceleration, of work along the critical path will affect the entire project.” 

 Out of the total of 393 days of delay on the project, West Bay’s expert estimated 

that 65 of those days were attributable to Cummins as delays to the critical path.  The 

expert estimated that 265 days of delay to the critical path were attributable to West Bay 

and others, but not to Cummins.  The remainder of the delay was attributable to rain or 

project extensions granted by the District.   

 West Bay’s expert divided the 65 days of critical path delay attributable to 

Cummins into three distinct “windows” or categories of delay.  First, West Bay focused 

on a notice of non-compliance issued by the District’s inspector on December 6, 1999, 

for non-complying duct and conduit work performed by Cummins.  Cummins corrected 
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the duct and conduit work by December 15, 1999.  West Bay’s expert witness concluded 

that responding to the notice of non-compliance delayed critical path work 20 days, of 

which 10 were attributable solely to Cummins.  Cummins disagreed that the work to 

correct the duct and conduit work affected the critical path, pointing out that the early 

start date for the underground electrical work was originally December 16, 1999, one day 

after Cummins completed the corrections to its work.  

 The second category of delay purportedly attributable to Cummins stemmed from 

a lack of manpower during late 2000.  On August 11, 2000, West Bay sent Cummins a 

fax asking Cummins to provide additional manpower and advising that other trades were 

being delayed.  West Bay’s expert opined that Cummins’s delay in “manning up” 

contributed 27 days of delay to the project’s critical path.1  Cummins disagreed with this 

assessment, arguing that the days of delay attributable to Cummins were not actual days 

but were instead the result of West Bay’s decision to “resequence” the schedule.  It was 

not until after the project was “resequenced” that the alleged delays materialized.  

 The third category of delay blamed on Cummins stemmed from one of Cummins’s 

subcontractors, Ceintronics, which was engaged to install low voltage items such as the 

smoke alarms and speakers.  After signing on to perform the low voltage work, 

Ceintronics had experienced a significant increase in the cost of its labor.  Ceintronics 

refused to man the job until the wage issue was resolved and Cummins agreed to pay the 

extra cost.  On January 2, 2001, West Bay issued a 48-hour notice to Cummins to 

commence the low voltage electrical work or West Bay would hire another company to 

complete the work.  Although Ceintronics ultimately completed the job, West Bay’s 

expert attributed 28 days of delay to Cummins for the period from late 2000 to early 

2001.  Cummins disputed this assessment, claiming that installation of the fire alarm and 

other low voltage items was delayed because of excessive dust caused by the grinding of 

                                              
1  Both West Bay and Cummins state that West Bay’s expert attributed 33 days of delay 
to Cummins’s alleged failure to man up.  They neglect to note that the expert credited 
Cummins with six days on the schedule for making progress on manning the project.  
Thus, the net delay attributable to Cummins’s manpower problems was 27 days.   
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the concrete floors.  The low voltage items could not be installed in such a dusty 

environment, according to Cummins’s site foreman.  

The District settles with West Bay and releases retention proceeds 

West Bay submitted monthly payment requests to the District in order to receive 

progress payments during the course of construction.  Each progress payment request 

reflected amounts of work completed by West Bay as well as the subcontractors.  

Pursuant to the prime contract, the District was entitled to withhold 10 percent of each 

progress payment.  The withheld 10 percent is referred to as “retention” or “retention 

proceeds.”  Retention proceeds were to be held by the District in an escrow account until 

the project was completed.  In turn, West Bay had the right to withhold 10 percent from 

each subcontractor’s progress payments.   

After the project was completed, West Bay and the District disputed the amount 

owed under the prime contract as well as the proper disposition of the retention proceeds 

withheld by the District during the course of the project.  The District identified roughly 

$190,000 in “disputed work” items that remained to be installed or repaired.  The District 

also claimed the project was completed 337 days beyond the adjusted contract 

completion date, entitling the District to $337,000 in liquidated damages under the prime 

contract, or $1,000 for each day the project was delayed.  The District’s facilities director 

described the liquidated damages assessment as a “negotiable situation.”  West Bay filed 

a claim for additional compensation, seeking roughly $900,000 more from the District for 

delay costs incurred as a result of the District’s changes and for extra work that West Bay 

performed.  

In October 2002, West Bay settled its dispute with the District.  Pursuant to the 

settlement, the District agreed to release the remaining retention proceeds ($516,606), 

thus paying West Bay the full amount of the original contract price.  In addition, the 

District agreed to pay an additional $218,394 to West Bay, composed in part of a final 

payment to settle the full amount of the adjusted contract price.  The sum of $92,933 (out 

of the $218,394) represented the settlement of claims over and above the adjusted 

contract price.  The settlement was predicated on an assessment of liquidated damages in 
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the amount of $100,000.  The settlement amounts were unaffected by this assessment 

because they had already been reduced to reflect the $100,000 offset for liquidated 

damages.  Therefore, in the end, West Bay received the full, adjusted contract price plus 

over $92,000 to settle its claims. 

The District released one-half of the retention proceeds to West Bay on 

October 26, 2001.  The other one-half of the retention proceeds were released to West 

Bay on November 20, 2002, following the October 2002 settlement between West Bay 

and the District.  

West Bay refuses to release retention proceeds to Cummins 

 West Bay withheld $130,994 as retention from Cummins’s progress payments.  

Public Contract Code section 7107, subdivision (d) generally provides that a 

subcontractor must be paid its share of retention proceeds within seven days from the 

time the original contractor receives all or any portion of the retention proceeds from a 

public agency.  The original contractor may withhold from a subcontractor its portion of 

the retention proceeds, but only if a bona fide dispute exists between the subcontractor 

and the original contractor.  (Pub. Contract Code, § 7107, subd. (e).)  A contractor may 

not withhold more than 150 percent of the estimated value of the disputed amount.  

(Ibid.) 

 Although the District released one-half of the retention to West Bay in October 

2001, and the balance in November 2002, West Bay did not pay Cummins its share of the 

released retention.  West Bay claimed to believe that Cummins had delayed the critical 

path of the project by approximately 90 days.  West Bay claimed it incurred liquidated 

damages imposed by the District as well as “general condition costs” associated with the 

delay.  “General condition costs” represent the costs of remaining on the site, including 

expenses for phones, temporary power, toilets, rent for jobsite trailers, and salaries.  West 

Bay estimated that it incurred $1,337 per day in general condition costs for each day of 

delay.  Notwithstanding its claim that it incurred damages as a consequence of 

Cummins’s delay, West Bay never provided any written accounting, itemized statement, 
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or justification to Cummins as to why West Bay was refusing to release Cummins’s share 

of the retention proceeds other than to tell Cummins it had delayed the project.  

Cummins files stop notice 

 On March 27, 2002, Cummins filed a “stop notice” for $145,674.  A stop notice is 

a remedy to reach unexpended construction funds that remain in the owner’s hands.  (See 

Civ. Code, § 3181.)  Upon receiving the stop notice, the District withheld 125 percent of 

the amount specified in the notice from further progress payments to West Bay.  

 Civil Code section 3196 authorizes the issuance of a stop notice release bond.  

After the bond is posted, the claimant’s remedies are limited to the bond and the public 

entity may no longer withhold money due the general contractor on account of the stop 

notice.  (Civ. Code, § 3196; Winick Corp. v. County Sanitation Dist. No. 2 (1986) 

185 Cal.App.3d 1170, 1177-1178.)   

 On April 1, 2002, West Bay obtained a stop notice release bond from Travelers 

Casualty & Surety Company of America, Inc. (Travelers).  West Bay paid an annual 

premium of $1,821 to obtain and maintain the stop notice release bond.  

Cummins sues West Bay and Travelers 

 On February 6, 2003, Cummins sued West Bay for breach of contract and 

quantum meruit in the Alameda County Superior Court.  Cummins alleged West Bay had 

breached the subcontract by failing to properly manage and supervise the project work.  

Cummins also alleged that West Bay had failed to pay on time and sought contract 

damages as well as statutory prompt payment charges.  Alternatively, Cummins sought 

damages under a quantum meruit theory for the unpaid value of goods and services it had 

provided.  

 Cummins also sued Travelers to recover against the stop notice release bond.  

Cummins sought statutory prompt payment charges in addition to the unpaid contractual 

amounts.  

Cummins secures a judgment for $400,971 

 The matter proceeded to a jury trial.  The trial court granted West Bay’s and 

Travelers’ motion in limine to exclude all evidence regarding Cummins’s claim arising 
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from its stop notice because the court found the stop notice was not timely filed and was, 

therefore, void.2  Following the presentation of Cummins’s case, the court dismissed 

Travelers on Cummins’s motion.  After the close of evidence, the court on its own 

motion dismissed the cause of action for quantum meruit, leaving only the breach of 

contract cause of action against West Bay.  

 The jury returned a special verdict in favor of Cummins.  The jury made the 

following findings:  Cummins did all or substantially all of the significant things that the 

Cummins subcontract required it to do, including completing the Cummins subcontract in 

accordance with the contract documents and satisfactorily performing the work on the 

Cummins subcontract; West Bay failed to do something required by the Cummins 

subcontract and that Cummins was harmed by that failure in the amount of $145,674; 

West Bay was not entitled to any offset against the damage award; West Bay failed to 

remit payment of retention proceeds to Cummins within seven days after it received 

retention proceeds from the District on October 26, 2001, and November 20, 2002; West 

Bay’s withholding of the retention proceeds on both occasions was not based on a bona 

fide dispute; and, Cummins’s share of the retention proceeds received by West Bay on 

October 26, 2001, and November 20, 2002, was $65,497 on each occasion.  

 Cummins sought costs, attorney fees, and statutory prompt payment charges 

pursuant to the verdict, the Cummins subcontract’s fee clause, and Public Contract Code 

section 7107, respectively.  West Bay moved to tax costs and opposed the attorney fees 

and statutory charges motion.  West Bay also moved for a new trial, asserting the 

damages were excessive, there was insufficient evidence to support the verdict, and the 

verdict was against the law.  Among other things, West Bay asserted it was undisputed 

that it had incurred liquidated damages and general condition costs as a consequence of 

project delay.  West Bay claimed it was entitled to a complete offset under the indemnity 

                                              
2  To be effective, a stop notice must be filed within 30 days after the recording of a 
notice of completion.  (Civ. Code, § 3184, subd. (a).)  The notice of completion was 
recorded on October 15, 2001, but Cummins did not file its stop notice until March 27, 
2002.  
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and damages for delay provisions of the Cummins subcontract.  The court denied West 

Bay’s motion for new trial.  

 The trial court entered judgment on the verdict, ordering West Bay to pay to 

Cummins unpaid retention of $130,994 and additional damages in the amount of 

$14,680, in accordance with the jury’s verdict, plus $122,766 in attorney fees, $14,139 in 

costs, $114,139 in statutory prompt payment charges, and $4,253 in prejudgment interest, 

for a total judgment of $400,971.  

DISCUSSION 

I. SUBSTANTIAL EVIDENCE SUPPORTS THE JURY’S SPECIAL VERDICT. 

 “When we review a jury verdict, we apply the substantial evidence standard of 

review.”  (Holmes v. Lerner (1999) 74 Cal.App.4th 442, 445.)  In applying this standard, 

“ ‘the power of an appellate court begins and ends with a determination as to whether 

there is any substantial evidence, contradicted or uncontradicted,’ to support the findings 

below.  [Citation.]  We must therefore view the evidence in the light most favorable to 

the prevailing party, giving it the benefit of every reasonable inference and resolving all 

conflicts in its favor . . . .”  (Jessup Farms v. Baldwin (1983) 33 Cal.3d 639, 660.)  

 West Bay contends there is insufficient evidence to support several of the jury’s 

findings in the special verdict.  More specifically, West Bay claims that substantial 

evidence does not support the findings that Cummins satisfactorily completed its work, 

that West Bay was not entitled to an offset for damages awarded to Cummins, and that 

West Bay’s withholding of retention proceeds was not based on a bona fide dispute.  We 

address each of these claims in turn. 

A. Substantial evidence supports the finding that Cummins satisfactorily 

performed its work. 

 The jury found that Cummins did “all, or substantially all, of the significant things 

that the Contract required it to do, including:  [¶] (a) Complete the Contract in accordance 

with the Contract documents; [and] [¶] (b) Satisfactorily perform the subcontract work[.]”  

West Bay contends this finding lacks substantial evidence support, claiming that 

Cummins failed to complete its work in accordance with the project schedule.  Under the 
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Cummins subcontract, failure to comply with the project schedule is a material breach of 

the contract.3  

 As Cummins points out, there is no allegation that Cummins failed to complete all 

of the technical aspects of its work or that the quality of its work was poor, incomplete, or 

otherwise defective.  Instead, West Bay’s allegation that Cummins failed to perform as 

required by the Cummins subcontract rests solely on the allegation that Cummins failed 

to complete its work within the time required by the project schedule.  Thus, our focus is 

on the evidence of delay attributable to Cummins. 

 At trial, West Bay’s expert testified that Cummins delayed the critical path for the 

project by 65 days.  He identified three time windows during which Cummins 

purportedly caused delays.  First, he asserted that 10 days of delay was attributable to 

Cummins as a result of work that had to be done in December 1999 to correct non-

complying duct and conduit work.  Second, he claimed that 27 days of delay were 

attributable to Cummins as a result of its failure to provide sufficient manpower in late 

2000.  Third, he opined that 28 days of delay were attributable to Cummins in part as a 

consequence of a wage dispute with its low voltage subcontractor, Ceintronics, during the 

period from late 2000 into early 2001.   

 Substantial evidence exists to refute each of the claimed delays attributed to 

Cummins.  With regard to the 10-day delay associated with the notice of non-compliance, 

Cummins established that it completed the necessary work to correct the non-complying 

conduit and duct work by December 15, 1999.  The corrected work was actually 

                                              
3  In pertinent part, the Cummins subcontract provides:  “Time is of the essence of this 
Agreement.  It shall be SUBCONTRACTOR’S obligation to conform to 
CONTRACTOR’s progress schedule, subject to CONTRACTOR’S modifications, which 
are incorporated herein by this reference and made a part hereof.  If the 
SUBCONTRACTOR takes issue with the progress schedule, the SUBCONTRACTOR 
has five (5) business days to respond in writing after receipt of the CONTRACTOR’S 
schedule and its monthly modifications thereafter.  Failure to respond in writing 
constitutes acceptance of the CONTRACTOR’S schedule with all of its scheduled 
durations. . . .  Failure to comply with the CONTRACTOR’S schedule as required by the 
Contract Documents shall be a material breach of contract.”  
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completed before the early start date for that work as set forth in West Bay’s own 

baseline schedule.  West Bay’s expert attempted to explain this discrepancy by claiming 

the electrical work had started earlier than anticipated.  He also conceded that in his 

initial analysis he did not attribute 10 days of delay to Cummins for the notice of non-

compliance, but later put it in his contemporaneous analysis because of a letter from West 

Bay stating that the 10 days had somehow delayed West Bay’s critical path.  There was 

substantial evidence in the record permitting the jury to dismiss the expert’s estimate of a 

10-day delay resulting from the notice of non-compliance. 

 There was also good reason for the jury to question the 27-day delay attributed to  

Cummins as a result of its purported failure to provide adequate manpower.  As reflected 

in the trial exhibit setting forth West Bay’s delay analysis, the expert estimated the 

critical path of the project was delayed a total of 47 days in a four-week period, from 

roughly August 17, 2000, to September 14, 2000.4  Because the delay was longer than the 

period during which it was allegedly caused, the jury could have reasonably concluded 

that the expert’s analysis was unreliable or, at a minimum, overstated any delay.  Further, 

West Bay’s expert admitted that the days of delay attributed to Cummins for manpower 

issues were not actual days of delay, but instead resulted because West Bay decided to 

“resequence” the schedule to provide a better picture of where the project was at the time.  

It was not until the project was “resequenced” that the alleged delays suddenly appeared.  

The evidence thus permitted the jury to discount the claim that Cummins failed to  

comply with the project schedule as a result of manpower issues. 

 Finally, with regard to the 28 days of delay attributed to Cummins during the 

period from late 2000 into early 2001, there was conflicting testimony about whether 

                                              
4  West Bay’s expert attributed 33 days of the delay to Cummins and 14 days to other 
parties.  He conceded that the 33-day delay attributed to Cummins exceeded the number 
of days in the time period during which the delay was allegedly caused.  He also credited 
Cummins with 6 days during the period from September 28, 2000, until October 11, 
2000, for making progress on providing manpower on the project.  Thus, the net delay 
attributed to Cummins was 27 days over the period from August 17, 2000, until October 
11, 2000. 
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rooms were in fact ready for electrical work during that time frame.  In addition, 

Cummins’s site foreman testified that delays in installing the fire alarm system and other 

low voltage electrical items resulted from excessive dust caused by grinding down 

concrete floors.  The work could not be performed in such a dusty environment, 

according to the site foreman.  Thus, the jury could have reasonably concluded that the 

delay purportedly attributed to Cummins in the period from late 2000 into early 2001 

resulted from factors beyond Cummins’s control. 

 West Bay claims the record evidence “overwhelmingly demonstrated that 

Cummins failed to conform to the project schedule.”  Even if this were true, it is not our 

place on appeal to reweigh the evidence or to discount the jury’s findings because we 

conclude the weight of the evidence favors West Bay.  As to each period of claimed 

delay attributed to Cummins, there was evidence in the record that permitted the jury to 

dismiss the analysis performed by West Bay’s expert.  Viewing the evidence in the light 

most favorable to Cummins and giving it the benefit of every reasonable inference, we 

conclude there is substantial evidence in the record to support a finding that Cummins 

complied with the project schedules. 

B. West Bay did not establish that it was entitled to an offset for amounts 

paid to obtain the stop notice release bond. 

 West Bay claims that, at a minimum, it was entitled to an offset for amounts it 

paid to obtain and keep in place a stop notice release bond.  Under the Cummins 

subcontract, an improper or erroneous stop payment notice filed by Cummins would 

result in a fee charged to Cummins’s account in the amount of 15 percent of the improper 

or erroneous amount of the stop notice.  According to West Bay, because Cummins’s 

stop payment notice was not filed within 30 days of the recording of a notice of 

completion, as required by Civil Code section 3184, the notice was untimely and 

ineffective.  West Bay contends that the jury’s refusal to allow an offset for the improper 

stop notice was not supported by substantial evidence.  

 On its face, West Bay’s claim seems plausible.  The problem with the claim is that 

West Bay has not demonstrated that its untimeliness theory was presented to the jury.  It 
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is true that West Bay’s president testified that it suffered damages as a result of the stop 

notice.  However, he made no claim the stop notice was improper as a consequence of 

being filed late.  Rather, when asked a specific question about whether the notice was 

timely, he responded, “Don’t recall the timeliness of it.”  

 It is also true the trial court ruled in connection with a motion in limine that 

Cummins’s stop notice was untimely.  As a consequence of the court’s ruling, Cummins 

dismissed Travelers from the case.  The holding that the notice was untimely, however, 

was announced outside the presence of the jury.  West Bay has offered no indication the 

jury was ever informed the court had found the stop notice to be untimely and therefore 

improper or erroneous. 

 In closing arguments, West Bay’s counsel stated, without elaboration, that the stop 

notice filed by Cummins was late.  Counsel did not explain the factual or legal basis for 

the conclusion the notice was late, nor did he characterize the notice as improper or 

erroneous solely as a result of its late filing.  Instead, in an apparent effort to confirm it 

was undisputed the notice was late, he directed the jury to consider an instruction it 

would soon hear about how Travelers had been dismissed from the case.  However, when 

the court instructed the jury with respect to Travelers, it told the jury not to speculate as 

to why Travelers was no longer a party.  Thus, it would have been improper for the jury 

to conclude the stop notice was untimely based solely on the fact that Travelers had been 

dismissed from the case. 

 Although the record on appeal contains the bare facts from which one might 

conclude the stop notice was untimely—i.e., the recordation date of the notice of 

completion and the date the stop notice was filed—the jury was apparently never 

informed or asked to decide that the notice was untimely under Civil Code section 3184.  

The court offered a general instruction to the jury regarding West Bay’s claim to set-off, 

but that instruction did not allude to the stop notice much less ask the jury to decide 

whether the notice was untimely or that West Bay was entitled to a set-off as a result of 
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the notice being filed late.5  How was the jury expected to reach the conclusion that West 

Bay was entitled to an offset for an untimely stop notice when it was not presented with 

the necessary tools to conclude that the notice was, in fact, untimely?  West Bay has not 

directed us to any evidence, stipulation, argument, or instruction presented to the jury that 

would have permitted it to conclude the stop notice was improper or erroneous as a 

consequence of being untimely.  Because West Bay has failed to show how the jury could 

have concluded that Cummins’s stop notice was untimely, we reject West Bay’s 

substantial evidence challenge to the finding that West Bay was not entitled to an offset 

against Cummins’s damages. 

C. Substantial evidence supports the jury’s finding that West Bay’s 

withholding of retention proceeds was not based on a bona fide dispute. 

 Public Contract Code section 7107, subdivision (e) permits a contractor to 

withhold retention proceeds from a subcontractor if a bona fide dispute exists between 

the contractor and the subcontractor.  If no bona fide dispute exists, the original 

contractor is subject to a statutory 2 percent per month charge on any retention proceeds 

improperly withheld.  (Pub. Contract Code, § 7107, subd. (f).) 

 West Bay contends the evidence is insufficient to support the jury’s finding that its 

withholding of retention proceeds from Cummins was not based on a bona fide dispute.  

West Bay asserts that the evidence demonstrated it withheld retention proceeds based on 

its good faith belief that Cummins had delayed the project, causing West Bay to incur 

liquidated damages and additional general condition costs.  West Bay claims that 

                                              
5  The jury instruction regarding set-off read as follows:  “West Bay Builders, Inc. 
contends that it is entitled to ‘set-off’ all or a portion of S&S Cummins Corp.’s claim.  
Set-off is defined by statute as follows:  [¶] ‘Where cross-demands for money have 
existed between persons at any point in time when neither demand was barred by the 
statute of limitations, the other person may assert in the answer the defense of payment in 
that the two demands are compensated so far as they equal each other, notwithstanding 
that an independent action asserting the person’s claim would at the time of filing the 
answer be barred by the statute of limitations.’  [¶] If you find that West Bay Builders, 
Inc. has proved a set-off, then you must deduct the set-off from any award that you may 
make to S&S Cummins Corp.”  
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Cummins failed to offer any competent evidence to suggest West Bay intended to 

defraud Cummins or asserted its position in bad faith. 

 In Alpha Mechanical, Heating & Air Conditioning, Inc. v. Travelers Casualty & 

Surety Co. of America (2005) 133 Cal.App.4th 1319 (Alpha Mechanical), the court 

considered the application of Civil Code section 3260 and Business and Professions Code 

section 7108.5, which are prompt payment provisions analogous to Public Contract Code 

section 7107.  Although Business and Professions Code section 7108.5 uses the term 

“good faith dispute,” while Civil Code section 3260, subdivision (e) uses the term “bona 

fide dispute,” the court in Alpha Mechanical treated the terms as synonymous.6  (Alpha 

Mechanical, supra, 133 Cal.App.4th at pp. 1338-1339.)  The court stated:  “We have 

found no authority expressly interpreting the good faith dispute standard in [Business and 

Professions Code] section 7108.5 or Civil Code section 3260.  However, the phrase ‘good 

faith’ does have a distinct meaning and purpose in the law. . . .  [G]ood faith ‘suggests a 

moral quality; its absence is equated with dishonesty, deceit or unfaithfulness to duty.’  

[Citation.]  Another authority has stated:  ‘Good faith, or its absence, involves a factual 

inquiry into the plaintiff’s subjective state of mind.  [Citations]:  Did he or she believe the 

action was valid?  What was his or her intent or purpose in pursuing it?  A subjective 

state of mind will rarely be susceptible of direct proof; usually the trial court will be 

required to infer it from circumstantial evidence.’  [Citation.]”  (Alpha Mechanical, 

supra, 133 Cal.App.4th at p. 1339.) 

 Here, there is circumstantial evidence in the record supporting an inference West 

Bay did not act in good faith when it withheld retention proceeds from Cummins.  

Among other things, West Bay never submitted any kind of written accounting, 

statement, or analysis to Cummins to demonstrate how it delayed the critical path of the 

project.  While no such statement is required, its absence nonetheless supports an 

inference that West Bay did not have a good faith belief in its position.  In addition, West 

                                              
6  “Bona fide” is Latin for “in good faith.”  (Black’s Law Dict. (7th ed. 1999) p. 168, 
col. 2.) 
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Bay first claimed Cummins had delayed the project by 90 days based on a “best guess.”  

At trial, it contended the delay was actually only 65 days.  The jury could have concluded 

that West Bay’s “best guess” was not made in good faith, given that it substantially 

revised its position when called upon to prove the delay at trial. 

 After Cummins had completed its portion of the work on the project, West Bay 

sent Cummins a standard form of release offering to pay Cummins one-half of its share 

of the retention proceeds.  West Bay directed Cummins to sign the release in anticipation 

of the District releasing to West Bay one-half of the retention proceeds received through 

April 2001.  At the time, West Bay did not indicate it intended to claim an offset against 

the amount of released retention proceeds as a result of Cummins’s delay.  Cummins 

refused to sign the release until the parties agreed on a final contract price, taking into 

account modifications during the course of the project.  Because West Bay was willing to 

release one-half of Cummins’s retention proceeds without any offset for Cummins’s 

delay, the jury could draw an inference that West Bay acted in bad faith when it later 

withheld the entire sum of Cummins’s retention proceeds based on a purported dispute 

over Cummins’s delay. 

 It is also notable that, despite West Bay’s claim that it had suffered liquidated 

damages as a result of Cummins’s delay, it was ultimately assessed only $100,000 in 

liquidated damages, and that amount was offset by a settlement with the District that 

awarded West Bay roughly $92,000 more than its adjusted contract price.  By West Bay’s 

own calculations, Cummins was responsible for just 65 days of delay, leaving 265 days 

of delay attributable to parties other than Cummins.  The jury could have easily 

concluded that West Bay acted in bad faith when it withheld retention proceeds from 

Cummins exceeding the total amount of liquidated damages assessed by the District. 

 In sum, there is substantial evidence in the record to support an inference that 

West Bay’s withholding of retention proceeds from Cummins was not based on a bona 

fide dispute. 



 

 17

II. WEST BAY IS NOT ENTITLED TO RELIEF UNDER THE INDEMNITY AND “DAMAGES 

CAUSED BY DELAY” PROVISIONS OF THE CUMMINS SUBCONTRACT. 

 West Bay contends a proper application of indemnity and “damages caused by 

delay” provisions in the Cummins subcontract compels reversal of the judgment.  We 

disagree. 

 The indemnification provision in the Cummins subcontract provides in relevant 

part as follows:  “SUBCONTRACTOR shall, with respect to all work which is covered 

by or incidental to this Agreement, indemnify and hold CONTRACTOR harmless from 

and against all of the following:  [¶] 1)  Any claim, liability, loss, damage, costs, 

expenses, including actual attorneys’ fees and consultants’ fees incurred in good faith, 

awards, fines or judgments arising by reason of the death or bodily injury to persons, 

injury to property, design defects (if design originated by SUBCONTRACTOR), 

SUBCONTRACTOR’S work, SUBCONTRACTOR’S performance or non-performance 

of any and all of the obligations of this Agreement, or other loss, damage or expense, 

including any of the same resulting from CONTRACTOR’S alleged or actual negligent 

act or omission, regardless of whether such act or omission is active or passive . . . . 

[¶] . . . [¶] . . . However, SUBCONTRACTOR shall not be obligated under this 

Agreement to indemnify CONTRACTOR with respect to the sole negligence or willful 

misconduct of CONTRACTOR, his agents or servants.”  

 West Bay asserts that, under the parties’ indemnification provision, West Bay did 

not need to establish fault on the part of Cummins.  Rather, according to West Bay, the 

duty to indemnify arose from Cummins’s performance or non-performance of its work.  

Thus, West Bay claims that Cummins is responsible for all damages West Bay suffered 

as a result of Cummins’s performance, whether delayed or not.  

 West Bay’s argument is unpersuasive.  The indemnity provision applies when a 

loss arises by reason of a subcontractor’s work or the performance or non-performance of 

the subcontractor’s obligations under the contract.  Here, the only loss West Bay 

purportedly suffered was due to delay.  If Cummins did not cause or contribute to the 

delay, then West Bay’s loss did not arise from anything Cummins did or failed to do. 
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Because the jury found that Cummins satisfactorily completed its obligations under the 

Cummins subcontract, including complying with the project schedules, any losses West 

Bay may have suffered as a result of delay did not arise from Cummins’s work.  In short, 

West Bay cannot invoke the indemnity provision to recover damages unrelated to 

Cummins’s work.7 

 Like the indemnity provision, the “damages caused by delay” provision of the 

Cummins subcontract does not entitle West Bay to any offset.  That provision provides in 

relevant part:  “Should SUBCONTRACTOR default in the proper performance of its 

work, thereby causing delay to the prime contract work, SUBCONTRACTOR shall be 

liable for any and all loss and damages, including consequential damages and liquidated 

damages, sustained by CONTRACTOR as a result thereof.”   

 For Cummins to be liable for damages for delay, it must have defaulted in the 

performance of its work and thereby caused delay to the project.  Because the jury found 

that Cummins satisfactorily performed its contractual obligations, the “damages caused 

by delay” provision of the Cummins subcontract is inapplicable.   

                                              
7  In its reply brief, West Bay conceded that the indemnity provision would not be 
triggered unless West Bay’s damages arose out of or otherwise had some connection to 
Cummins’s work.  At oral argument, West Bay’s counsel contended undisputed evidence 
established that Cummins was responsible for at least one day of delay, citing the 
testimony of Cummins’s office manager, who stated when cross-examined that Cummins 
contributed to “at least one day” of the delay.  According to West Bay, this “admission” 
triggered the indemnity provision.  Even if we were to agree with West Bay that a one-
day delay attributable to Cummins would entitle West Bay to be indemnified for all 
damages suffered as a result of delay, we cannot agree with the premise that it was 
undisputed Cummins caused delay.  Notwithstanding the office manager’s supposed 
concession, there was substantial evidence refuting each of the claimed delays 
attributable to Cummins, as discussed above.  Further, there was no showing that the 
office manager, who handled matters such as invoicing and paying bills, was competent 
to assess whether and to what extent Cummins caused delays to the project as a whole.  
There was also no suggestion that her begrudging “admission” represented the position of 
Cummins or any of its principals.  In short, it was hardly undisputed that Cummins 
caused delay that would have triggered the indemnity provision of the Cummins 
subcontract. 
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 Nevertheless, West Bay contends that this court should decide the issue as a matter 

of law because West Bay’s expert testimony was conclusive that Cummins delayed the 

project’s critical path.  In essence, West Bay asserts that lay testimony offered by 

Cummins’s witnesses was insufficient to rebut West Bay’s critical path analysis, because 

critical path analysis is sufficiently beyond common experience so as to require expert 

testimony.  

 We do not agree that Cummins was required to perform its own critical path 

analysis to rebut West Bay’s assertions of delay.  Critical path analysis is not required 

under California law to prove or disprove a delay damages claim.  (See Howard 

Contracting, Inc. v. G.A. MacDonald Construction Co. (1998) 71 Cal.App.4th 38, 51-

52.)  Further, expert testimony is not necessarily required to rebut a critical path analysis.  

Cummins effectively attacked the expert’s opinion by questioning his assumptions and 

presenting lay testimony that undercut the foundation of the analysis.  The lay witnesses 

did not question the analysis itself but instead addressed the facts on which it was based.  

Even if expert testimony were required to rebut the critical path analysis, Cummins 

presented such an expert, who questioned the assumptions and project schedules 

contained in West Bay’s expert analysis.  Although Cummins’s expert did not offer his 

own critical path analysis, there is no suggestion he lacked the qualifications to evaluate 

and counter the analysis offered by West Bay’s expert.  In short, the trial court was not 

bound as a matter of law to accept the testimony of West Bay’s expert.   

III. THE TRIAL COURT PROPERLY CALCULATED THE STATUTORY PROMPT 

PAYMENT CHARGES IMPOSED UNDER PUBLIC CONTRACT CODE SECTION 7107. 

 In its cross-appeal, Cummins challenges two aspects of the trial court’s calculation 

of statutory prompt payment charges imposed under subdivision (f) of Public Contract 

Code section 7107 (hereafter section 7107(f)).8  First, Cummins contends the court erred 

by concluding the 2 percent per month charge is not applied on a compounded basis.  

                                              
8  All further statutory references are to the Public Contract Code unless otherwise 
specified. 
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Second, it claims the court erroneously found the 2 percent per month charge stops 

accruing upon entry of judgment such that the retention proceeds withheld plus any 

statutory charges accumulated through judgment bear interest at the 10 percent per 

annum postjudgment rate.  Because these arguments raise issues of statutory 

construction, we apply a de novo standard of review.  (People v. Morris (2005) 

126 Cal.App.4th 527, 535.) 

 Section 7107 is one of a number of prompt payment statutes that subject project 

owners and prime contractors to “charges” or “penalties” for failing to timely remit 

progress payments or retention proceeds, absent adequate good faith justification.9  (See 

§§ 7107, 10262.5; Bus. & Prof. Code, § 7108.5; Civ. Code, §§ 3260, 3320.)  The purpose 

of the various prompt payment statutes is to serve a “remedial purpose:  to encourage 

general contractors to pay timely their subcontractors and to provide the subcontractor 

with a remedy in the event that the contractor violates the statute.”  (Morton Engineering 

& Construction, Inc. v. Patscheck (2001) 87 Cal.App.4th 712, 720.)   

 Section 7107(f) provides:  “In the event that retention payments are not made 

within the time periods required by this section, the public entity or original contractor 

withholding the unpaid amounts shall be subject to a charge of 2 percent per month on 

the improperly withheld amount, in lieu of any interest otherwise due.  Additionally, in 

any action for the collection of funds wrongfully withheld, the prevailing party shall be 

entitled to attorney’s fees and costs.” 

 “Our primary task in construing a statute is to determine the Legislature’s intent.  

[Citation.]  We first turn to the words themselves for the answer.  [Citation.]  When 

statutory language is clear and unambiguous there is no need for construction, and we 

                                              
9  West Bay points out that section 7101(f), unlike some other prompt payment statutes, 
does not include reference to a “penalty” but instead imposes a “charge.”  Although West 
Bay attempts to exploit this difference by arguing that a charge is more in the nature of 
interest than a penalty, it concedes the difference in terminology has limited significance.  
Our analysis does not turn on whether the 2 percent per month prompt payment fee is 
characterized as a “penalty” or a “charge.” 
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will not indulge in it.  [Citation.]  We will not speculate that the Legislature meant 

something other than what it said.  Nor will we rewrite a statute to posit an unexpressed 

intent.  [Citation.]  If the intent of the Legislature cannot be gleaned from the language of 

the statute, we may consider the legislative history of the statute.  [Citations].”  (Morton 

Engineering & Construction, Inc. v. Patscheck, supra, 87 Cal.App.4th at p. 716.) 

 With these principles in mind, we consider Cummins’s contentions.   

A. The 2 percent per month charge on unpaid retention proceeds is not 

compounded on a monthly basis. 

 Cummins contends the plain language of section 7107(f) requires compounding of 

the prompt payment charges on a monthly basis because the 2 percent charge is applied 

“per month.”  According to Cummins, for every month that improperly withheld 

retention is not paid, the amount of the total debt increases by 2 percent, with the 

statutory charge applied to the total amount of the unpaid retention plus the accrued 

charges.  Cummins asserts that the trial court’s interpretation of section 7107(f) 

essentially omits the reference to “per month” and rewrites the statute to conform to “per 

annum” language found in prejudgment and postjudgment interest statutes.   

 The plain language of the statute does not support Cummins’s interpretation.  

Section 7107(f) requires “a charge of 2 percent per month on the improperly withheld 

amount, in lieu of interest otherwise due.”  (Italics added.)  The statute’s reference to the 

“improperly withheld amount” is plainly to the sum “improperly withheld”—i.e., the 

withheld retention payments.  Nothing in the statute suggests, much less requires, that the 

prompt payment charge becomes a part of, or is added to, the “improperly withheld 

amount.”  For example, the statute does not refer to the “total amount due” or similar 

language that would indicate that the “improperly withheld amount” includes accrued 

prompt payment charges.   

 We are aware of no reported cases addressing whether prompt payment charges in 

statutes analogous to section 7107 are calculated on a compounding monthly basis.  The 

issue appears to be one of first impression.  However, we are guided in our analysis by 

the decision in Schuhart v. Pinguelo (1991) 230 Cal.App.3d 1599 (Schuhart), in which 
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Division One of this court addressed a dispute over the amount of penalties owed on 

unpaid and delinquent assessment bonds.   

 At issue in Schuhart was whether former Streets and Highways Code section 

6442, which at the time imposed a 1 percent per month penalty on “the total amount of 

such delinquency,” also authorized compounding.10  (Schuhart, supra, 230 Cal.App.3d at 

p. 1607.)  The appellate court found the statute did not authorize compounding, 

explaining that the statute “scrupulously maintains a distinction between penalties and 

delinquent payments,” contains “no expression of an intent to compound penalties,” and 

“instead indicates the Legislature’s intent to impose a 1 percent penalty on the amount of 

delinquent principal and/or interest each month.”  (Id. at p. 1608.)  The court reasoned 

that merging the monthly penalty charges into the delinquent amount would change the 

meaning of the term “such delinquency” once penalty charges were added to the original 

amount of the delinquency.  The court could find no basis on which to attribute a 

different meaning to the statutory term after penalty charges were imposed.  (Ibid.) 

 Even though the statute’s language was arguably ambiguous, the Schuhart court 

continued, it did not authorize compounding.  (Schuhart, supra, 230 Cal.App.3d at pp. 

1608-1609.)  The court noted that the plaintiff had “failed to cite a single statute or case 

that authorizes compounding of penalties,” and explained that “[p]enalties and forfeitures 

are not favored by the courts, and statutes imposing penalties or creating forfeitures must 

be strictly construed.  [Citations.]”  (Id. at p. 1610.)  Thus, the court held that the 

Legislature could not have intended compounding, because its intention “ ‘should not be 

presumed to include harsh or absurd results unless the language is so clear as to admit of 

no doubt.  [Citations].’  [Citation.]”  (Id. at p. 1609.) 

 Here, the term “improperly withheld amount” in section 7101(f) refers to retention 

payments that a contractor or owner fails to make within the time periods elsewhere 

discussed in section 7101.  As in Schuhart, the statute scrupulously maintains a 

                                              
10  The statute presently allows for a 2 percent per month penalty.  (Sts. & Hy. Code 
§ 6442.) 
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distinction between the “withheld amount” and the “charge,” and contains no expression 

of an intent to compound or to increase the “improperly withheld amount” by the amount 

of the “charge” on a monthly basis.  The statute contains no indication that the term 

“improperly withheld amount” has a changed meaning with each successive month that 

prompt payment charges are applied.  Thus, section 7101(f) authorizes a charge only for 

the improperly withheld amount rather than that amount plus any accrued but unpaid 

charges. 

 Our conclusion would remain the same even were we to think the statute 

ambiguous as to whether to apply charges on a compounding basis.  Reading section 

7107(f) to permit compounding would produce harsh and absurd results without any 

indication that the Legislature intended them.  Here, the non-compounded charge was 

$114,139 by the time of judgment.  Compounding the charges would have produced a 

total charge of $170,029.38, adding nearly $56,000 to the charges the trial court imposed.  

This additional sum is close to half of the total amount improperly withheld.  In cases 

where complex construction litigation extends for years until a judgment is rendered, the 

discrepancy caused by compounding would be even greater.  Because the language of 

section 7101(f) is hardly so clear as to admit of no doubt that the Legislature intended 

such harsh results, we will not read the statute to permit compounding of the 2 percent 

prompt payment charge. 

B. The 2 percent per month charge does not accrue after entry of judgment. 

 Cummins claims the 2 percent per month charges continues to accrue after entry 

of judgment, asserting that the plain language of section 7107(f) imposes the charge in 

lieu of any interest otherwise due.  Cummins points out the statute does not distinguish 

between prejudgment interest and postjudgment interest, and does not indicate the 

charges cease accruing upon entry of judgment.  

 West Bay argues that the charge is in the nature of interest, which under the 

California Constitution is capped at a rate of 10 percent after entry of judgment.  (Cal. 

Const., art. XV, § 1; see also Code Civ. Proc., § 685.010, subd. (a).)  We agree.  
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 The California Constitution specifies that “[t]he rate of interest upon a judgment 

rendered in any court of this State shall be set by the Legislature at no more than 10 

percent per annum.”  (Cal. Const., art. XV, § 1.)  “This section is a limitation on the 

power of the Legislature to set postjudgment interest rates [and] sets a ceiling that the 

Legislature cannot exceed.  [Citation.]”  (Westbrook v. Fairchild (1992) 7 Cal.App.4th 

889, 893, fn. omitted.) 

 “Whenever possible, statutes are to be interpreted as consistent with applicable 

constitutional provisions so as to harmonize both.  [Citation.]  Thus, ‘legislation is 

presumptively constitutional and all doubts are to be resolved in favor of its validity.  

[Citations.]’  [Citation.]  ‘A statute should be judicially construed in such a manner to 

avoid unconstitutional results.  [Citations]’  [Citation.]”  (Mendez v. Kurten (1985) 

170 Cal.App.3d 481, 485 (Mendez).) 

 In Mendez, the appellate court considered whether it was appropriate to award 

interest on a judgment pursuant to both Code of Civil Procedure section 685.010, 

subdivision (a), which allows for postjudgment interest to accrue at 10 percent per 

annum, and Civil Code section 3291, which also allows for interest to accrue at 10 

percent per annum if the conditions of the statute are met.  (Mendez, supra, 

170 Cal.App.3d at pp. 484-485.)  Civil Code section 3291 generally provides that, when a 

personal injury plaintiff obtains a judgment more favorable than a statutory offer to 

compromise made pursuant to Code of Civil Procedure section 998 but rejected by the 

defendant, the ensuing judgment bears an interest rate of 10 percent per annum calculated 

from the date of the first statutory offer to compromise that is exceeded by the judgment.  

Notably, like Code of Civil Procedure section 685.010, Civil Code section 3291 provides 

that interest accrues under the statute until the judgment is satisfied.  Applying both 

statutes, the trial court in Mendez permitted the plaintiff to obtain 20 percent interest on 

the judgment following its entry.  (Mendez, supra, 170 Cal.App.3d at p. 484.) 

 The appellate court reversed, holding that “the Legislature did not intend, and the 

California Constitution does not allow, interest to be cumulatively awarded pursuant to 

both sections between entry of judgment and its satisfaction.”  (Mendez, supra, 
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170 Cal.App.3d at p. 483.)  Even when Civil Code section 3291 applies, interest on a 

judgment is limited to 10 percent simple interest calculated from the date of the 

judgment’s entry until its satisfaction.  (Mendez, supra, 170 Cal.App.3d at p. 487.)  The 

plaintiff in Mendez sought to avoid the limitation on postjudgment interest, arguing that 

the “interest” allowed by Civil Code section 3291 was “ ‘in the nature of damages’ ” and 

was therefore unaffected by the constitutional provision limiting postjudgment interest.  

(Mendez, supra, 170 Cal.App.3d at p. 486.)  The appellate court disagreed, pointing out 

that such an interpretation would mean that “damages” would continue to accrue until the 

judgment was satisfied, a result in conflict with Code of Civil Procedure section 577.5, 

which requires that a judgment be expressed as a specific sum of money.11  (Mendez, 

supra, 170 Cal.App.3d at p. 487.) 

 Here, the question is whether the section 7101(f) charge is subject to the 

constitutional limitation on the interest rate that may be assessed on a judgment.  Section 

7101(f) does not describe the 2 percent per month charge as “interest,” although it does 

clarify that the charge is imposed “in lieu of any interest otherwise due.” While not 

denominated as “interest,” the section 7101(f) charge is assessed in the same manner as 

interest, i.e., as a cost that is calculated on a periodic basis as a percentage of a principal 

amount.  The section 7101(f) charge plainly becomes the equivalent of postjudgment 

interest to the extent it is assessed on all or any portion of a judgment in lieu of statutory 

postjudgment interest.  As such, to the extent section 7101(f) applies after entry of 

judgment, it is subject to the constitutional 10 percent limitation on postjudgment interest.  

(Cal. Const., art. XV, § 1.)   

 If we were to endorse Cummins’s interpretation of section 7101(f), we would 

essentially be adopting a position that permits the Legislature to skirt the limitations of 

article XV, section 1 of the California Constitution by denominating a usurious 

                                              
11  Code of Civil Procedure section 577.5 provides:  “In any judgment, or execution upon 
such judgment, the amount shall be computed and stated in dollars and cents, rejecting 
fractions.” 
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postjudgment interest rate as either a penalty or a prompt payment charge.  By allowing 

prompt payment charges to accrue after entry of judgment here, we would in effect be 

allowing Cummins to receive 24 percent per annum interest on a substantial portion of 

the judgment, an amount more than twice that permitted by the Constitution.  Such a 

result is in plain contravention of the Constitution’s limitation on interest that may be 

imposed after judgment, even though the Legislature chose to call the 2 percent per 

month rate a “charge” instead of “interest.” 

 An interpretation of section 7101(f) allowing postjudgment accrual of charges also 

cannot be reconciled with statutes governing the calculation and satisfaction of 

judgments.  Code of Civil Procedure section 695.210 provides that the amount required 

to satisfy a money judgment is (1) the amount of the judgment as entered, (2) plus costs 

pursuant to Code of Civil Procedure section 685.090, (3) plus postjudgment interest 

pursuant to Code of Civil Procedure sections 685.010 through 685.030, (4) minus any 

amounts already paid or no longer enforceable.  The postjudgment accrual of section 

7101(f) charges does not fit into any of these categories.  It is not part of the judgment as 

entered, nor is it appropriate to add the charges to the judgment as additional “damages” 

after entry of the judgment.  (See Mendez, supra, 170 Cal.App.3d at p. 487; Code Civ. 

Proc., § 577.5.)  The section 7101(f) charge is also not a cost that may be recovered by 

statute.  (Code Civ. Proc., § 685.070.)  And, it is not postjudgment interest as described in 

Code of Civil Procedure sections 685.010 through 685.030.12  Thus, as reflected in 

statutes governing the calculation and satisfaction of judgments, the Legislature did not 

anticipate that statutory penalties or charges would continue to accrue after a judgment is 

entered, except to the extent such charges are specifically recoverable as costs pursuant to 

Code of Civil Procedure section 685.070. 

                                              
12  Of course, to the extent the charge is characterized as postjudgment interest, it would 
be subject to the constitutional limitation on the interest rate applied after entry of 
judgment.   
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 We conclude that the 2 percent per month charge assessed under section 7101(f) 

ceases to accrue upon entry of judgment.  Not only is this interpretation of section 

7101(f) consistent with other statutes governing judgments, but it also allows us to 

harmonize the statute with the constitutional restriction on postjudgment interest.  

Cummins is entitled to receive interest on the amount of its judgment, but not at a rate 

exceeding 10 percent simple interest. 

DISPOSITION 

 The judgment is affirmed.  Each party shall bear its own costs on appeal. 

 
       _________________________ 
       McGuiness, P.J. 
 
 
We concur: 
 
 
_________________________ 
Pollak, J. 
 
_________________________ 
Horner, J.* 

                                              
*  Judge of the Alameda County Superior Court, assigned by the Chief Justice pursuant to 
article VI, section 6 of the California Constitution. 
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